
STATE OF MINNESOTA

COID."TY OF RA1\fSEY

Hinnesota Equal Acee•• Network
Systa.a I Inc., a Minnesota
corporation, and H~nne.ota

Telephone As.oeiat~on, Xnc_# &

Minn••cta corporat~ont

v.

State of Kinnesota~ by Jame.
nann, Commissioner of ebe
Minnesota neparb:aent of
Tr&n.portation~&DdElaine
Hansen l Commissioner of the
Ifi.nnesota Department of
Administration,

ICS/UCN LLC, A Colorado 1~t.4

11ability c~any,

DISTRICf COURT

SECOND JUDICIAL DISTRICT

Court File No:. ca- 98 - 57 J 6

~DmGSOFFACT/CONCLUSIONSOFLAW/ORDER

This matter was heard by the Honorable Katbleen Gearin, District Court Judge, the dates

ofFebruaryS-l0. 1999 and February 1~ 1999. Afterrcc~pt ofwrittenargumcnts and

memorandums from all parties. the matter was taken under advisement.

Based on the submissions ofthe partiest entire record, and the arguments of COUDSl:l, the

Court makes the fonowing:
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FINDINGS OF FACt:

1. The parties to the action arc;

a. Plaintiff, Minnerota Equal Access Network Services, Inc. (MEANS), is a
Minnesota corporation v-ith its principal place ofbusiness at 10300 Sixth A'\"Cllue
North. Plymouth, Minnesota. 55441. An ofMEANS' shareholder are
corporations or cooperatives that provide telecommunications services wilhin the
State ofMinnesota• .MEANS, through its subsidiaries, provides both wholesale
and retail telecommunications services within and between communities
throughout Minnesota.. including communities located along the freeway rights­
of•way in Minnesota (RO\lls).

b. Plaintiff. Minnesota Telephone Associatio~ Incorporated (MTA), is a ~finni:sota

corporation with its principal place ofbusiness at 1650 Minnesota World Trade
Center. 30 East Seventh Street. Saint Paul, Minnesot~ 55101. The m~mbers of
MTA provide both wholesale and retail telecommunications services within and
between communities throughout Minne5':lta. including communities located
along the freeway ROWs. All ofMTA's members belong to MEANS.

c. Defendant Elwyn Tinklenbcrg (Tmldenberg) is the Commissioner of
Transportation fur~ State ofMinnesota. Defendant Tinklenberg is resp<lnsible
fot'the operation ofthe lvf;nnesota Department ofTransportation (MnDOT) and
for the performance by MnDOT ofits statutory duties as set forth in M. S.
§ 161B. .clzq, During the pen~cy ofthis actian.Dcfendant Tinldcnbcri
succeeded fonner ofMnOOT Commission James De1'1D and was sub$tituted as a
named defendant by Stipulation ofthe Parties.

d. Defendant David Fisher (Fisher) is the Commissioner ofAdministration for the
State ofMinnesota. Defendant Fisher is responsible far the operation of the
Minnesota Department ofAdmjnistration~OA) and for the performance by
MnDOA ofits statutory duties as set forth in M. S. § 16B.m~. During the
pendency ofthis action. Defendant Fisher succeeded fOrmer MnDOA
Commissioner Elaine Hansen and was substituted as a named defendant by
Stipulation ofthe Parties.

c. Defendant-Intervenor ICSlUCN~ LLC (ICSlUCN) is a Colorado limited liability
company v-ifu its ~ipal place ofbusiness at Denver, Colorado. ICSlUCN was
formed in May of 1996 for thepmpose ofnegotiating an agreement with the State
ofMinne$Ota to implement a proposal submitted by one ofICSIUCN's partners
(International Communications Services, Inc.) and two other companies to install
the fiber optic Iletwork within the freeway and othe: trunk highway ROWs.
ICSJUCN and another company. Stone and Webster Engineering. Inc. (S&W)
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eventually signed the Agreement that is the subject ofthis litigation. S&W.
which is not a party. later assigned iUi interest in the Agreement to another entit)'.
LMAC. LLC. which also is not a party to this litigation.

2. Trial was held before the Court over five day~ with 12 witnesses testifying and

over 100 exhibits received. Thomas R.S~ Esq., and Richard J. Johnson, Bsq.~ Moss &.

Barnett, 4800 Norwest Center. 90 South Seventh Street. Minneapolis, Minnesota. appeared for

plaintiffs. Donald J. Muetin& Esq.• and Gregory P. Huwe,. Esq., Assistant Attomeys General,

525 Park Street, Suite 200, Sf. Pau4M~ appeared for defendants. Daniel J. Connolly,.

Esq., and Eric E. JorsWi,. Esq., Faegrc & Benson up. 2200 NolWest Center, 90 South SC'w'enth

Street, Minneapolis, Minnesofa:, appeared for intervenor.

3. Freeways are highways charac·terized by four or more lanes separated by a

median, restricted access from adjoining properties, no at-grade intersections, no traflic signals,

geometries accommodating higher speed travel. and little or no alternative use for

accommodation ofutilities.. Theywerc designed and built to preserve safety fur the traveling

public. Safety was a primary reason for the original decision to remove and restrict\lt1lities on

interstatcbighways. The terms '"freeways" and "interstate" are used intcrehangeably.

4. The plaintiffchallenges the State's agreement with ICSIUSN regatding the

developmen~ operation. and maintenance of. fiber optic network using trunk highway and

freeway ROWs. This agreement is commonly refen'ed to as the "Connecting Minnesota'"

agreement. The following is the regulatory history ofutility usage ofROWs leading to the

Connecting Minnesota Agreement:

a. In 1959. the Minnesota legislature enacted Laws, Chapter SOO, Article ItSection
4S (now codified at M. S. f 161.45). which permits the placement ofutility lines
within the State Tnmk Highway ROWs. "Trunk Highways" include all roads
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established or to be established under the provision ofArticle XVI~ Section 2 of
the Minnesota Constitution which are under the jurisdiction ofthe Commissioner
ofM:nDOT.

b. The Commissioner ofTransportation is vested with considerable authority over
the statc~s Trunk Highway system. ~e commissioner shall carry out the
provisions ofArticle 14~ section 2 [creating., improvingt and operating the trunk
highway system) ofthe constitution ofthe state of~finnesota.~· MinD. Stat.
§161.20 mbd. 1 (1998). Funhert '''The commissioner is authorized by law ... to
locate, reconstruct, improve, and maintain the trunk highway system; ... and in
carrying out duti~ to let necessary contracts in the manner prescribed by Jaw!'
Minn. Stat. §16L20 subd. 2 (1998).

c. MnDOT's Commissionu adopted and promulgated, effective August 1, 1961,
MnDOT~ S "'Rules and Regulations" for the installation and maintenance ofutility
lines within Trunk Highway ROWs (Ex. 61 at p. 16). These "Rules and
Regulations~ were incolPOra.ted without modification in Minnesota Rules, Parts
8810.3100~. effective July 31, 1983. .

d. MnDOT'$ ROW Rule generally allows the installation ofutility lines
longitudinally within "non-interstate" Trunk Highway ROWs defined as uaU trunk
highways which are not part ofthe interstate system... These rules wa-e .
established during the time period that the Federal Highway Administration
(FHWA) prohibited the installation ofutility lines within Interstate ROWs.

e. In 1989, the FIDVA changed this policy. Before that) State access to interstate
highways for longitudinal installation offiber optic or other utilities was
restricted. State tnmkhighways and other public roads by state taw ba"'e been
relatively open to utilities., since they were built. Longitudinal access to interstate
highways was allowed only in hardship situations. A hardsbip situation arises
when the alternative is extremely difficult and unreasonably costly to the utility
consumer. Minn. Stat. Sec. 161.45 and Mi.rm. Rule 88103300subp. 4. Other
than freeway crossings which are routinelypenni~ MnDOT has only
authorized longitudinal use of froeway right ofway for utilities in three or four
instances in the past. Frcewaysin Minnesota arc therefore virtuaUyfree of
utilitiC$.

f. The FHWA changed its poticy in 1989 and granted to states the right to allow
longitudinal installations of fiber optic cable and other utilities along interstate
highways. The FHWA required that any changes or proposed changes by states
be incorporated into a written policy which each state was required to submit for
federal appro'Val.
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g. After the USDOT policy change, each state was required to submit tQ. the FHWA
its respective poticy on granting utility acc~s to freeways. On or about July,
1990, MnDOT did so and dmt policy was approved. Both before and after 1990,
there have been very few instances where utilities were pennitted longitudinaH)"
on Minnesota's frecwayROW. Beginning in 1995, the USDOT throU8h its
Federal Highway Administration (FHWA) has provided infonnarlon, guidance,
and encouragement to state transportation agencies on allowing fiber o-ptie
facilities on interstate highway ROWs under a variety ofscenarios. The federal
government :refers to fiber optics projects which involve a barter ofaccess in
retum for telecommunications services as usharcd resource'" projects.

h. In 1993, the Minnesota Legislature adopted an amendment to Minn. Stat. Sec.
174.02 adding subdivision 6 which authorized the Commissioner of
Transportation to enter into pUblic-private partnerships for sharing facilities to
promote economic and technological development within and between
governmental and DOn-gOvc:mmental entities.

1. A 1995 amQldrnent to~ Stat. Sec. 174.02 directed the Commissioner of
Transportation to prevent unnecessary spending ofpublic money, to use
innovative practices to manage the state's fCS.O~ and to coordinate MnDOT's
activities with those ofother agencies. This amendment expanded the authority of
MnDOT to enter into agreem.ents beyond just tnmsportation-rclated services.

S. In 1995. the American Association ofHighway Transporution Officials

(AASHTO) developed a revised policy regarding the installationof fiber optic lines within

interstate ROWs. It approved such installations. The Federal Highway Administration (FHWA)

then began to assist state departments oftransportation in use orROWs to meet their

telecommunication needs. including the need (or '~ime1lige:nt transport systems:' These efforts

and use ofROWs by private entities In generally 1cnolYD. IS "shared resoun:e" projects-M.S.

174.02 encourages the state departments oftransportation to implement such projccts.

6. Use of interstate ROWs for installation offiber optics was approved' by AASHTO

because of significant differences between the safety implications offiber optic facilities and

other utilities. As noted by AASHTO, thC$e differences include the ability to instlllfiber optics
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with minimal disturbance ofexisting traffic and infrequent maintenance needs.

7. MnDOT"s director ofAlternative Transportation Financing. Mr. Adeel Lari, was

familiar with the 1995 AASHTO policy change favoring installation of fiber optic lines with

interstate ROWs. During 1995, be reviewed and commented on drafts oftbe FHWA shared

resources pUblications. Mr. Lari also gathered information regardingtbe development ofshared

resource projeca in other states.

8. At various times since 1974, MnDOThas comracted with private construction

companies to have its own telecommunication lines (mcluding tiber optic and coaxial cable)

installed longitudinally within metro area freeway ROWs in order to operate MnDOT'$ Traffic

M:magement S)'3tem (lMS).

9. This TMS is also used to ttansmit traffic information to private radio and TV

companies and to a private tn!fic reporting company.

10. The MnDOA is responsible for the creation, opcmtio~ and maintenance ofa

statewide telecommunication network. Minn. Stat- §t6B.46 and .465 (1998). The

Commissioner "has the responsibility tbrplanning, dcvelopmen~ and operations ofMNet in

order to provide cost effective telecommunications transmission services to MN,et uscrs." htfinn..

Stat§16B.465, subd. 1 (1998).

11. To canoy out its duties, MnDOA~sOffice ofIntetteehnology provides

telecommunications systems to a variety ofgovernmental entities throughout the state through a

network oftwelve hubs linked through lines leased from Met and inpart em the MEANS

network to a central location in 81. Paul. The leased lines make up the State's

tcleconimunications ·'backbone~. Each ofthe hubs is further linked to communities in each
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county in Minnes~la. The entire system has been variously known as ~ARS,1't '~rNET," and

the "State's Network."

12. The legislature authorized the Commissioner ofAdministration to enter into

agreements beyond the normal five-yeartenn limit. :Minn. Stat. §16B.46S7 subd. 7 (1998).

13. The legislature again encouraged t1w joint exercise ofagency powers such as the

one involved in this suit between ~fnDOT and MnDOA by enacting the following:

Subdivision 1. Two or more governmental units. by agreement entered
into through action oftheir governing bodies. may jointly or cooperatively
exercise any power common to the contracting panies or any similar
powers, including those which are the same except for the territorial limits
within which they may be exercised. The a.greement may provide for the
exercise ofsuch powers by one or more ofthe participating governmental
units on behalfof the other participating units.

Subdivision 10. Notwithstanding the provisions ofsubdivision 1 requiring
commonality ofpower! between parties to any agreement, the governing
body ofany governmental unit ... may C11ter mtD agreements with any
oth~ govermnental unit to perform on behalfof that unit any sCf'lice or
function which the governmental unit providing the service or function ~
authorized to provide for itself.

lYfinn. Stat. § 471.59 (1998).

14. This statute authorizes agencies to share common powers and non-eommon

powers. The statute encourages agencies to combine their separate powers for the good oCthe

ag~es and the constituencies which they serve.

15. In December of1995, Mr. Lari presented to the MnDOT Commissioner as well as

the MnDOA Commissioner. proposal to ,cleverage"1he freeway ROW -'in return for getting

some capacity.to The proposal would mean that the State would become part ofa shared

resource project.
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16. After presenting thl; idea to the MnDOT and MnDOA Commissioners,. Mr, Lari

prepared draft Req~ts for Proposals (RFP) which he circulated for comment to industry

representativc:s and others in January 1996. MnDOT's'1inal" RFP (Ex. 2 and 212) was

published by MnDOT on February 20, 1996.

17. The final RFP seeks proposals that would not only "{p]rovidc MnDOT with

communication capacity for the future~·but would also "provide communications access to other

governmental entity locations throughout the Statc,1I and " .•• provide all geographic areas ofthe

State with fiber optic access to maintain economic vitality and to provide communications

throughout the State." (Ex. 2, p. 2).

18. The RFP expressed MnDOr, intent to offer exclusive access to the interstate

ROWs for installation of a private commercial fiber optic network in exchange for "free" access

to the Nem-orK by both MnDOT andolher State agencies.

19. The specific Goals and Objectives mentioned in MnDOT's RFPs wc~

a. to develop a pUblic-private partnership venture with communications
infrastructure providers and operators to exclusively enter, install and develop
communications primarily within state freeway right orway. in exchange for
providing operational communications capacity to the st3te~

b. to construct and maintain acommunication network for much oCthe area ofthe
state as possible;

c. to provide MnDOT \\rith communication capacity for the future;

d. to provide communications access to other government entity locations
throughout the state; ,

e. to provide the s.sceessful bidder exclusive rights to MnDOT freeway rightooOf·way
for commercial communication infrastructure purposes;

f. MnDOT wishes to barter exclusive rights to freeway right-of-way
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in exchange for capacity to satisfy immediate and future state
needs.

20. In~MnDOT offered in its RFPs to;

a. provide long-tenn access to certain MnD01 right ofway including the exclusive
access fOT communications infrastructurep~ to the 1000 miles of freeway.
both linear and spot location throughout the state;

b. consider providing exclusive use of'irs freeway right ofway to the suceessful
proposer. No otber private use fiber optic lines would be permitted on the
freeways other than the system that now exists along 1-94betWeen St. Cloud and
Maple Grove.

21. A workshop was held by MnDOT on December 13~ 1995 where MnDOT publicly

discussed its intention to offer exclusive access to its freeway ROW in exchange for fiber optic

telecommunication services. MoDOT personnel and private parties attended the workshop. A

draft RFP was created and circulated by MnDOT on Janua:ry 3. 1996 to public and private

parties, including the FHWA and representatives of the plaintiffs. Responses and suggestions

were requested. from the recipients. A second draft RFP was circulated to an even wider

audience ofpublic and private parties including plaintiffs on January 29, 1996.

22. On February 21, 1996~ MnDOT publicly issued the final RFP. It formally

published notice orit in the State Register onFebnwy 20. 1996. Following the issuance of the

RFP t MnDOT held a preproposal meeting on Match 21~ 1996 to provide interested parties an

opportunity to ask qUC$tions and seek additional infonnation or clarifications. A follow-up

mailing ofanswers. to particular questions about the project was distributed on March 26, 1996.

This ma.iling emphasized that the State9s primary objective was to obtain a stateWide

telecommunications network.

23. Each ofthe drafts as wen as the final RFP made it clear that the State was seeking
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a public-private partnership with communications infrastnteture providers and operators to install

and develop communications systems using the state"s freeway ROW in exchange for providing

to the State operational communications capacity. Exclusive access to the fm:way has been the

incentive offered by the State from the inception oftbe proj~ct.

24. On or about April 26,1996, four proposals responding to the RFP were submitted

to MnDOT by several intete$ted parties, including MEANS and Intemational Communication

Strviees, Inc. (lCS). res·s interest in the project was later assumed by Intervenor ICSfUCN (a

newly fomed partnership).

25. The proposals wac: reviewed by an evaluation team made up ofpeople from

throughout MnDOTt MnDOA, and from the FHWA. The team was assisted by two additional

panels: one dealing with technical ismesmd the other with sdmjnistrative issues. At least one of

the members ofthe review team had supervisoIYresponsibility for issuance ofutility permits..

The evaluation team also intezviewed represenlativC$ ofall pIOp05el'S.

26. On or about August 14, 1996, MnDOT and MnDOA selected ICSIUCN's

proposal This proposal was recommended by the team and approved by tbeCommissioners of

the DOA and DOT and by Governor Carlson. This telecommunications inthIstruct:ure project

was given the name "'Connecting Minnesota",

27. An attorney for MTA formally objected in writing to MDDOT counsel on August

22, 1996 that the grant ofexclusive accas to interstate ROWs was violative offederal law. They

did not question the legality ofthe process before that.

28. On Seplember 9. 1996. and again on September 16. 1996. 1he MTA lobbyist. Mr.

Knickerbockert and MTA President. Mr. Nowick. met respectively with MnDOT Commissioner
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OeM and his staffand with MnDOA Commissioner Hansen and her staff to dissuade them from­

going forward with ColUlecting Minn~ta as advertised in the RFP.

29. On September 4, 1996. MnDOT and MnDOA signed an intergovernmental

partnership agreement captioned: ''Memorandum of AgreemcntlMinnesota Communications

Infrastrw:ture" (partnership Agreement~ (Ex. 3).

30, The final writtena~cntbet\1l,'cen the State and ICSIUCN (Ex. 1) was signed

on December" 23, 1997 (the Agreem.cmt).

31. An amc:ndment to the Omnibus AppropriatiODJ Bill was introduced (Ex. 79, sec

also Ex. 267~ Ex. 261 t p. 3) which would have deferred implementation of the contract until the

public policy issues raised by the Agreement had been addressed by appropriate legislative

committees. It failed to pass.

32. By1~ dated March 12, 1998, Governor Carlson thIeatened to veto the

appropriations bin ifit included the amendment deferring implementation to allow for legislative

oversight.

33. The announcement oCme Agreement ~sultcd in a number ofarticles and

editorials about Connecting Minnesota throughout the state: in lanuaIY 1998.

34. The Agreement provided to ICS the right and the obligation to construct a fiber

optic network on approximately 2000 miles ofMnDOT's highway ROW. In ret1U'I41CS is

obligated to install and maintain at least 4S strands offiber in three interconnected rings serving

the northern and southc:m parts ofMinnesota and the Twin Cities metropolitan area. Ten ofthe

dade fihers will be owned by the State forwbatever governmental uses it·chooes. The State is

also entitled to 2oo,la ofthe lit capacity ofwbatever fiber that ICS lit. leS is obliged to light at
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least two fibers.

35. ICS is also obliged to give the State the opportunity to connect to the network at

\'arious intervals along the trunk highway R.OWs. ICS is further obliged to provide up to $5

million in services and equipment to IntereoMeet its equipment with the State·s existing

equipment,

36. In return for the tcleoommunications services and facilities from ICS. the State

agreed to grant les exclusive access to approximately 1000 miles offreeway for installation of

its fiber optic network as wen as the fiber optic cable ofanyone else wishing to use Che£reeway

RO\V.

37. On non-freeway ROW. there is no exclusivity and any other utility is entitled to

use it for installation and operation of their fiber optic tines.

38. The period of exclusivity is ten years. ICS also has an option to negotiate for

another ten years ofexclusive access but there is no eon.traetual entitlement to such extended

exclusivity. For the final ten )'ears of the JO..year contnct, there is norigbt ofexclusivity. At the

end ofthc: oontraet term, an fiber optic cable and associated equipment on the State', ROW will

then become the property ofd1e State.

39. The Agreement authorizes lCS to bea wholesaleroffiberoptie capacity to

telecommunications companies or to anyone else interested in using ICS·s fibet. It is also

authorized to sell dade fiber to anyone else. It is obliged to provide access to lit fiber and also to

sell its dark fiber on a competitively neutral and nondiscriminatory basis. lCS cannot grant

anyone a favored status o-rprefe:rred access that it does not provide to any other entity which is

similarly situated. In addition, leS must install fiber optic cable for any other-party. including
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competitors. at the time it opens the trench fur its O\Vll installation.

40. The Agreement allows IeS a single opportunity to open a trench for installation of

its OVfU fibet as well as the tiber ofany other entity. Ifmaintenance ofthe line is requirtd during

the term ofthc Agreernen~les is responsible for such maintenance.

41. The Ag;rcem.ent allows the Stare to terminate the Agreement at will fo-r public

convenience. It provides remedies for either-party in the event oftennination. It also provides

that ifany constitutional or legislative provision or a regulation is enacted during the trnn of the

Agreement which impairs ICS~s rightsl res can temrlnate the Agreement and would be entitled

to claim damages. The damages increase as the project construction continues. An amendment

to the Agreement wu granted to ICS on October 19, 1998. That Amcn<fment allowed ICS and

its new constructionpartner LMAC, LLC to proceed on the first phase oftbeproject without

meeting all of the conditions precedent set forth in the Amendment. The first phase ofthe

project involved imtallation offiber optic cable along 1·90 between Moorhead and St. Cloud.

Construction commenced on that portion on or about October 19t 1998 with the installation of

t'n'o 2·inch conduits through one ofwhich lCS will place 192 strand fiber optic cable. The

socond conduit is available for a coUoeator's cable.

42. The restriction imposed on utilities seeking to install their utilities longitudinally

along freeways bas nevcrbeen applied to utilities installed for, by, or at the dirc<:tion arMonOT.

The network. of fiber optic cable along freeway ROWs in the Twin City area connecting its ramp

meter ~ntrols and camera with tbeMnDOT Traffic Management Center in Minneapolis ""as

installed v.ithout applying for or meeting any of the requirements ofMinn.. Rule 8810.3300.

'MnDOT has also routinely used freeway ROW for installation ofelectrical, telecommunications,
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and other utilities wbich it needed or wanted.

. 43. The director ofthe :MnDOT office that issues utility pcnnitsneitherreviews oor

seeks to enforce any restrictions on use of freeway ROW for utility installations wbich are pan of

?\ofnDOT projects. He has ne,,'cr applied Minn.. Rille 8810.3300 subp. 4 to restrict MnDOT in any

way in its use orits own ROW.

44. MnDOT·s intelligent transportation systems relies heavily on the presence of

fiber optic cable along trunk highway network. The anticipated deployment by MnDOT of

projects such as the road weather information system, tra\'eler information system, integrated

corridor traffic management system, and incident management system are a few ofthe projects

which will uti~ fiber optic technology that must be in place on the roadway RO'V. In addition.

1\fuDOT can use the network: to provide voice. data, and video transmission among its statewide

system ofdistrict and. maintenance offices.

45. The demand for tiber optic cable is rising rapidly. The State needs more fiber

optic net~,rolks to bring high~ broadband capacity to many areas of the state where it is not

now available or &<:cessible. The benefits ohms technology will enhance telecommunications

services to schools. agenci~ courthoUSC$. and other public entities. These benefits will be made

avmlable for the private sector in the dark and lit fiber that les win install and market to

telecommunication service providers..

46. MnDOT. MnDOA, and ICS believe that the Agreement provides Che bestway for

Minnesota to develop such a networ!'- The plaintiffbelieves that the exclusivity in the

Agreement will stifle Minnesota's development. The Court is concerned only wiCh tile issue of

wheth~r the Agreement is legal. not with whether it is the best one that the State could have
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made.

47. Connecting Minnesota provides rcs with a ten-year guarantee of limited

exclusivity CO the freeway for approximately halfof its netwoIk.. les must share the freeway

with any other collocating companies that agree to have ICS install tiber for it at the time that

ICS places its fiber in the freeway. ICSmust pI'O"idc competitively neutral and

nondiscriminatory access to both its lit and its dark fiber.

48. Altema:tive routes for installation of fiber optic cable in :Minnesota abound.

Corridors used by railroads, pipelines, overhead telephone and eJectricallines, non-freeway trunk

highways~ county roa~ and municipal streets are all oomrnonly available to telecommunications

companies. Freeway RO\Vs are a prized route by private: companies because oftbeir advantages.

They directly connect major population areas and are relatively easy to maintain.

49. ICS was awarded the freeway ROW access benefits after winning a publicly

annoutN:cd, open. and competitiyC process in whkb plaintiffMEANS participated.

50. During 1996. 1997, and 1998,~. Lari and Mr. Sehnellman continued to

communicate With various interested legislators about the project including. Representative

Jamings, Senator K.elly, and Senator Novak. as well as staffmembas ofolher legislators.,Thesc

meetings were intended to keep the legislature infonned about the project and to answer

questions that they might have about the project. Representatives ofMnDOA and MnDOT

testified in legislative hearings in 1997 and 1998 about the CollllCCting Minnesota project.

51. During~ 19971egislanve sessio~ legislation supported by the plaintiffMTA

was introduced and discussed which would have precluded MnDOA from procuring

telecommunications services for its legislati.....ely nwtdated network under Minn. Stat. § 16B.465
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except by "lease". During the 1998 legislative session. MTA lobbied for legi.s1ative proposals

that would have required legislative review of and comment on1he Agreement beCore it could be

implemented. These legislative proposals were introduced and considered but did not pass.

52. Opponents of the Connecting Minnesota project and critics aCthe Agreemmt,

including MEANS and MTA and their respective memberst have bad ample opportunity to

oppose the Agreement. They bave done so UIlSU.Ccessfully at MnDOT, MnDOA, the E."Cecutive

branch. and the Minnesota Legislature.

53. AASHTO adopted a resolution of support ofConnecting Minnesota on April 18,

1997 because ofthe profound nationwide impact that it will have on state transpottation

departments' ability to develop and finance intelligent transportation systems through innovative

public-private shared resources agreements.

54. Connecting Minnesota was granted the 1998 Award for Creative Excellence by

the National Association ofStale Directors ofAdmin.i$tration and General Services in the

Technologyrrec:bnology Application Category on August 4, 1998.

CONCLUSIONS OF LAW

1. The Agreement does not impair the police pOwer and public poliey discretion of

the Minnesota Legislature.

2. The Agreement does not impair or eliminate the ability ofthe Commissioner of

Transportation or bi$ 5Ui:cessor to fUlfill any statutory obligations.

3. The State's contractual grant to ICSIUCN ofaccess to fre~y .right ofway for

installation offiber optic cable does not violate Minn. Stat. § 161.45 or MinD. Rule pt. 8810.3300

subp.4.
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4. The Agreement does not preclude consideration orapplications ofother fiber

optic providers for access to the freeway under Minn.. Stat. § 161.45 or lvfinn. Rule pt.

8810.3300.

S. The grant of freeway access to yeS under the Agreement docs not exceed the

authority of the Commissioners ofAdministration and Transportation.

6. The Guidelines and Policy on Proccd~sfor Aeconunodation ofUtilities on

Highway Right ofWay submitted by the Con\mi$$ioner ofTransportation to the Federal

Highway Admin.istration does not have the force: and effect of law and does not create a legally

enforceable right or obligation with regard to the plaintiffs.

7. The Agreement between the State ofMinnesota by its Commissioner of

Transportation and its CommissionerofAdministration and ICSJUCN, LLC and St~ and

Webste£ Engineering Corporation is a valid, legally binding contract. and is not void, orno force:

or effect, unauthorized, or contraly to public policy.

&, The Agreement does not illegally discriminate against other potential users ofthe

freeway rights ofway.

Based upon the above Findings ofFact and Conclusions ofLaw:

IT IS HEREBY ORDERED:

1. The Plaintiffs' complaint is dismissed in its entirety.

LET JUDGMENT BE ENTERED ACCORDINGLY.

--;-----....r--~
Ka een Gearin
District Court Judge
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MEMORAND1JM

The Court rejected all of p1aintiffs~arguments in this case. This allows the State ofMinnesota

to continue wilh the Connecting Minnesota project. This project is unique. It allows the State to

obtain fiber optic cable services in exchange for exclusive aeecssto its freeway rights of way.

Access to these rights ofway is sought after because the freeways directly connect major population

areas. are secure. and allow the conduit owner easy maintenance.

Fiber optic cables are to our future as telephone lines were to our past The State ofMinnesota.

its private citizens. and its business entities ne«i to have telecommunications services in orda to

succeed in the twenty-first century. Government cannot cling to the traditional ways ofpurchasing

services. It must maximize its human and physical resoUltes. The legislature bas recognized these

troths by encouraging State agencies to share resources and to initiate pubfic.private ventures.

The Departments ofTransponationand Administration lawfully entered into an Agreement with

the intcrvenof~ ICSIUCN, LLC in order to procure fiber optic telecommunications savices and

facUities on stale trunk highways and intemates. The services are being procured for the use of the

MnDOT and other state agencies as wen as pUblic institutions SllCh as libraries. colleges and courts.

The plaintiffs have failed to sustain their burden ofproving eachet" that the State did anything illegal

or that the Agreement is in any way unauahori2ed orcontraIy to any state law, rule, or constitutional

provision. GriswOld v. Ranu~ County, 65 N. Wo2d 647 (Mum. 1954). This joint venture became.
possible when the interstate rights. orway became more aceem'blc to the states in 1989.

In 1995, the :Minnesota Legislature reaffirmed lIS intention that both the Commis:sioners of

Adm.ini.stration and Transportationgive priority to the reduction ofspending ofpublic monies white

1



at the same time using innovative practices to manage their respective departments. Act on"tay 30,

1995, ch. 248, Art. 11, sees. 2 and 12. 1995 Minn. Laws 2451 and 2458" codified as lYfinn. Stat. §§

16B.04 suM. 4 and 174.02 subd. 1a. This legislation providr;s;

It is part of the dcpartment"s mission that within the department's resources
the cOmnUssionor shall endeavorto~

(1) prevent the waste or unnecessary spending ofpublic money;

(2) use innovative fiscal and human resource practiees to manage the state's
resources and operate the departmr=lt as efficienUy as possible;

(3) coordinate the department's activities wherever appropriate with the
activities ofothergo~nt agencies;

(4) usc: technology where appropriate to increase as=ey productivity.
improve customer servic~ increase public access to infoImation about govennnent,
and increase public participation in the business ofgovernment.

The two commissionm were also authorized to combine their a.uthorities in cooperative

ventures. Minn. Stat 471.59 (1998) provides:

"Subd. 1. Agreement Two more governmental uni~ by agreement ••• mayJointly
or cooperatively exctcise any powers common to the contracting parties or any
similarly powers ..•.

Subd. lO~ Notwithstanding the provisions ofsubdivision 1 requiring commonality
of powers between parties to any agreem. the governing body of any
governmental unit. .. may enter into agreements wich any othergovemmenta.l cmtity
to perform on behalfof that unit any service or function which the govcmmental unit
providing the service or function is authorized to provide for itself.

This legislation further expands the authority ofeach oftb.e Commissioners to assist one another and

share both their like and unlike responsibilities and authorities as was dono in the joint venture of
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Connecting Minnesota. The September 4. 1996 Memornndum of Agreemmt between the two

commissioners demonstrates the intent of the parties to combine their powers and resources to

a<:complish the teehnological advances needed to fulfill their statutory Ie$ponsibilities.

The Commissioner of Administration bas authority for and jurisdiction over the State's

teiecommunications.MnDOA also has long-standing authority to utilize requests for proposals to

acquire utility services whae the proposal was the basis of a negotiated agreement. The

CommissioncrofTransportation has plenary power over the trunk higbway system and its uses.

The two CommissiOIlCl'S have authority to combine their respective authorities in furtherance of

their duties and responsibilities under the Joint 'Exercise ofPowers Act. Minn. Stat. § 471.59. Both

Commissioners have been legislatively directed, among other things. to reduce spending of state

money. to use innovative practices to manage state resources. to coordinate activities with one

another, and louse technology to improve customer scmce. Minn. Stat §§ 16B.04 and 174.02

subd. la (1998). They chose to exercise this authority by crcating the Connecting Minnesota

project. The plaintiffs raised a plethora ofchatlenges to this project. This Court believes that this

type of project is legally allowable. The State used a valuable resource (interstate ROWs) to

purchase. bybartert motha' valuabteteSource (fiber optic services). The fact that the plaintiff!5 , who

are in competition with the intervenor and are unhappy with the terms of the Agreement and the

choice ofICSlUCN~ does not mean that the State has acted illeplly.

K.G.
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